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them. They received it on their joint account, and not on be-
half of D. Watt individually. The credit was given to them,
and not to him. ’

3. The court erred in refusing the instruction demanded by
the defendant. It is the duty of a jury to weigh the evidence,
and decide the issue as the evidence may preponderate. But a
case may occasionally arise where the testimony is so equally
balanced, that no conclusion can be drawn from it. In such
case, it is clearly their duty to decide against the party who
holds the affirmative of the issue. The scale must incline to his
side, before he is entitled to a favorable decision. A party who
makes an affirmative allegation, must maintain it by proof, or
the finding must be against him. He must establish the truth
of the allegation. It is not enough that his proof may be equal
to that of his adversary. It must be superior. In this case, the
plaintiff alleged that the grain was delivered to the partners,
and it was incumbent on him to make good the allegation. If
the evidence tended equally to show a delivery to D. Watt, the
defendant was entitled to a verdict. In such evens, the affirm-
ative allegation of the plaintiff was not established. Further
testimony was necessary to destroy the equilibrium, and turn the
scale in his favor. So if the grain was delivered to the part-
ners, the burden of proving payment would rest on the defend-
ant; and if he failed to show payment by a preponderance of
testimony, the plaintiff would be entitled to judgment.

The judgment is reversed, and the cause remanded.

. Judgment reversed.

Wriniam M. Cowernn et al, Plaintiffs in Eiror, v. Jamms G,
Lowe, Defendant in Ervor.

ERROR TO MENARD.

Tt is esseritial to the validity of a school fax, that it be certified to the clerk on
the day designated by law.

The legislaturc has power to pass an act to remedy defects in the law anthoriz-
ing taxation for building school-houses, while the tax remains uncollected.

Woobsox, Judge, tried this case at May term, 1853, of the
Menard Cireuit Court.
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‘W. H. Hernoon, for plaintiffs in error.
T. L. Hagrris, for defendant in error.

Trear, C.J. The 82d section of the # Act to establish and
maintain common schools,” approved February 12, 1849, pro-
vides: ¢ On the first Saturday of May next, and on the first
Paturday of May annually thereafter, the inhabitants, legal
voters of any school district in this State, may meet together at
some convenient place in the district, for the purpose of voting
for or against levying a tax for the support of common schools,
for building and repairing school-houses, or for other school pur-
poses.” It further provides, “that if five of said inhabitants
request it, the school directors shall call such meeting, to be
holden upon any Baturday.” The 72d section requires the
district clexk to certify to the county clerk, before the first of
July, a correct abstract of the votes, and the amount of money

voted to be raised; and makes it the duty of the county clerk, -

to charge the amount upon the property assessed for taxation
in the school district, and enter the same in the tax book.

The 2d section of the “ Act to amend the several acts con-
cerning the public revenue,” approved February 8, 1849, requires
the assessor to return the assessment to the county clerk, by the
first Monday of September; and makes it the duty of the
county clerk to deliver the tax book to the collector, by the fixst
Monday of November.

On Saturday, the 20th of July, 1850, the inhabitants of a
school district in Menard county voted a tax of $500, for the
purpose of erecting a school-house in the district; and the dis-
trict clerk certified the proceedings to the county clerk, on the
15th of October; and the county clerk charged the amount upon
the property assessed in the district, and made the necessary
entries in the tax book. Cowgill and Frackelten were charged
$28.26 on account of this tax; and the collector distrained
their property for its payment, on the 14th of May, 1851. They
thereupon filed a bill in chancery against the collector, and
enjoined him from selling the property distrained.

‘While this suit was pending, and on the 21st of January,
1853, an act was passed in these words: “ That the vote of the
inhabitants of school district No. 1, in township eighteen north,
of range seven west, in Menard county, and the tax voted by
said inhabitants, on the 20th day of July, 1850, are hereby de-
clared to be good, valid, and effectual in law and in equity; and
the act of the secretary and chairman, in certifying to the dis-
trict directors the record of the meeting of said inhabitants on
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the day and year aforesaid; and the act of the district clerl, in
certifying to the clerk of the county court of said county the
abstract of the votes, and the amount of money voted to be
raised at said meeting; and the act of the county clerk afore-
said, in computing the tax upon the taxable property of said
school district, are hereby declared to be good, legal, and effect-
ual in law, in all respects whatever.”

The cause was submitted to the court, on the foregoing state .
of case, and a decree was entered dissolving the injunction,and
dismissing the bill,

The tax might properly have been voted on “any Satwday ”
in May or June. That term applied as well to the latter as the
former month. But the tax was improperly voted in July. It
was then too late to have the same charged on the assessment
for 1850. A school tax could not be included in the tax book of
that year, unless it was reported to the county clerk before the
first of July. This provision of the statute is imperative, and
in no sense discretionary. It is as essential to the validity of a
school tax, that it be certified to the county clerk by the day
designated, as it is to the validity of a State and county tax,
that the assessment be made and returned within the time
limited. If this was the only point in the case, the complain-
ants would clearly be entitled to the relief sought, or if the
property seized had been sold, their title would not be divested
by the proceedings. See Marsh v. Chesart, 14 111, 223; Billings
v. Detten, post, 218.

But this question does not dispose of the case. The effect
of the act of the 21st of January, 1853, remains to be con-
sidered. The act relates exclusively to this particular tax; and
the intention of the legislature cannot be mistaken. It was to
cure the defects in voting and charging the tax. And the
object was accomplished, if the legislature had power to pass
the act. So far as this case is concerned, there can be no
reasonable doubt of its authority in the matter. It was clearly
competent for the legislature to remedy these defects, while the
tax remained uncollected. Laws of this character are often
passed to secure the collection of taxes defectively levied, and
there can be no serious objection to their validity. 'When this
act was passed, the tax charged against the complainant was
unpaid. The proceedings, as to them, were not concluded. It
did not, therefore, have the effect to divest their title, and vest it
in another. They still had the right to pay the tax, and dis-
charge the levy on their property. If the property has since
been sacrificed to pay the tax, it is the result of their own neg-
lect. If the property had been sold prior to the passage of the
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act, the case would present a more serious question. It might
then be contended, with some degree of plausibility, at least,
that their property had been taken from them by a legislative
decree, and transferred to another.
The decree must be affirmed.
Decree affirmed.

Hiran Kivparn, for the use of Phineas Kimball, Plaintiff in
Brror, v. Justice Muruery et al,, as Assignees of John D.
Rennaxd et al., Defendants in Error.

ERROR TO HANCOCK.

Property, in the hands of an assignee, for the purpose of paying creditors, can-~
1ot be reached by attachment or garnishee process.

Tuis cause was heard by the comrt, Woopson, Judge, pre-
siding, without the intervention of a jury, at October term, 1851,
of the Hancock Circuit Court.

The opinion gives a full statement of the case.

Brownine and BuseneLy, and R. 8. BuacxweLy, for plain-
tiff in error.

‘Warren and Epmonbps, and Wirtrrams and Lawzrencs, for
defendants in error.

Trear, C. J. This was a proceeding by attachment, com-
menced in March, 1848, by Hiram Kimball against Justice
Mulhern and George J. Barnett. The writ of attachment was
levied on certain real estate, The declaration alleged in sub-
stance, that Smith and Rennard were indebted to the plaintiff
in the sam of $2,000, on the 12th of August, 1846; that on
that day, he sued out an attachment against them, which was
immediately levied on their property; that on the 20th of the
same month, Smith and Rennard assigned all of their estate,
including the property so attached, to the defendants; that an
arrangement was thereupon made, by which the plaintiff re-
leased the property attached, and the defendants undertook to
pay him $1,306.80, out of the first proceeds of the estate
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