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them. received it on then: onand not be-They account,joint
half of D. Watt them,The credit was toindividually. given

notand to him.
3. The court erred in the instruction demandedrefusing by

the It evidence,defendant. is the of to theaduty jury weigh
and decide the issue as the But aevidence preponderate.may
case soarise where the ismay equallyoccasionally testimony
balanced, that no conclusion can be from In suchdrawn it.
case, it is their to whodecide theclearly against partyduty
holds the toaffirmative of the issue. The hisscale must incline
side, before he is aentitled favorable decision. whoto A party
makes an affirmative ormust maintain it by proof,allegation,
the must be him. the truthHe must establishfinding against
of the It is benot that hisallegation. equalenough mayproof
to that of his case,It must be In thethisadversary. superior.

that theplaintiff was delivered to thealleged partners,grain
and it was incumbent on to Ifhim make allegation.good'the
the Watt,evidence thetended to show a to D.deliveryequally
defendant entitled the affirm-event,was to a verdict. In such
ative Furtherof the not established.wasallegation plaintiff

thewas turnto the andtestimony equilibrium,necessary destroy
scale in his thefavor. So if the was delivered to part-grain
ners, the defend-of rest on theburden wouldproving payment

;ant and if he failed to a ofshow payment by preponderance
the be towould entitledtestimony, plaintiff judgment.

The remanded.is and the causereversed,judgment
reversed.Judgment

Cowgill inal., Error,Plaintiffs James G.William M. et v.
in Error.Long, Defendant

MENARD.ERROR TO

tax, to the clerkit be certified onvalidityIt is to of thatessential the a school
day bythe law.designated

defects in the law authoriz-act to remedyto anlegislature power passThe has
school-houses, remains uncollected.taxwhile theing taxation for building

1853, of theterm,case attried thisWoodson, MayJudge,
Court.Menard Circuit
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Long.et al. v.Cowgill

error.for inHerndon,W. H. plaintiffs

defendant in error.Harris,T. L. for

“the Act toC. The 82d section of establishTreat, J. and
schools,” 12, 1849,common Februarymaintain approved pro-

“: of and on thenext,vides On the first firstSaturday May
thereafter, inhabitants,theofSaturday May annually legal

State,voters district in this meetof school atany may together
for thedistrict,convenient in the ofsome purposeplace voting

ofor a tax for the commonfor support schools,against levying
school-houses, orand for other schoolfor repairing pur-building

“ ifthat five of saidIt further inhabitantsprovides,poses.”
the directors shall call suchrequest it, school to bemeeting,

72d requiresholden The section theupon Saturday.”any
theclerk,district clerk to to the before firstcertify county of

votes,a correct abstract of the and the ofamountJuly, money
raised;voted to be and makes theit of theduty clerk,county

theto the amount assessed forcharge upon property taxation
district,the and enter samein school the in the book.tax

"­The 2d of thesection Act to amend the several acts con­
the revenue,” 8,1849,cerning public approved February requires

assessor to to thereturn the assessment clerk,the thecounty by
of and makes it theSeptember;first ofMonday theduty

clerk to deliver the tax book to the collector, thecounty firstby
of November.Monday

the 20th of the1850,On inhabitants ofSaturday, July, a
district in Menard voted a tax of forschool thecounty ¡$500,

of a in theschool-house anddistrict; the dis-erectingpurpose
clerk certified the to the clerk,trict on theproceedings county
of and the clerk theOctober;15th amountcounty charged upon

district, andassessed in the madethe theproperty necessary
in the book.entries tax and Frackelten wereCowgill charged
on account of this and the collector¡$28.26 tax; distrained

14th oftheir for its on the 1851.property payment, May, They
filed a bill in the collector,thereupon chancery andagainst

him from the distrained.enjoined selling property
While this suit was and on the 21st ofpending, January,

“an act1853, was in these votewords: That the of thepassed
1,of ininhabitants school district No. north,township eighteen

of west,seven in Menard and the tax votedrange county, by
on the ofinhabitants,said 20th are de-1850,July,day hereby

clared to be invalid, and effectual law and in andgood, equity;
chairman,the act of the and in to the dis-secretary certifying

trict ofdirectors the record of the said inhabitants onmeeting
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the and aforesaid; and theday year act of the clerk,district in
to the clerk of the courtcertifying of saidcounty thecounty

abstract of the votes, and the amount of voted to bemoney
raised at said and the act of the clerk afore-meeting; county

insaid, the tax the taxable ofcomputing saidupon property
school district, are declared to behereby and effect-good, legal,
ual in law, in all whatever.”respects

The cause was submitted to the court, on the stateforegoing
case,of and a decree was entered the anddissolving injunction,

the bill.dismissing
”“The tax have been voted onmight properly any Saturday

in or June. That termMay as well to the latter as theapplied
former month. But the tax was voted in Itimproperly July.

toowas then late to have the same on the assessmentcharged
for 1850. A school tax could not be included in the tax book of
that unless it was toyear, the clerk before thereported county
first of This of theJuly. statute isprovision andimperative,
in no sense It is as essential to the of adiscretionary. validity

tax,school that it be certified to the clerk thecounty by day
as it is to thedesignated, of a State andvalidity tax,county

that the assessment" be made and returned thewithin time
limited. If this was the in the case, theonly point complain­
ants would be entitled to the relief or ifclearly thesought,

seized had been sold, their titleproperty would not be divested
the See Marsh v.by Chesart, 223;14 Ill.proceedings. Billings

Detten,v. 218.post,
But this does not ofquestion the case. The effectdispose

of the act of the 21st of 1853, remains to be con-January,
sidered. The act relates to this tax; andexclusively particular
the intention of the becannot mistaken. It was tolegislature
cure the defects in and the tax. And thevoting charging

was ifobject the had toaccomplished, legislature power pass
the act. So far as this case is concerned, there can be no
reasonable doubt of its in the matter. It wasauthority clearly

for the tocompetent these thelegislature defects, whileremedy
tax remained uncollected. Laws of this character are often

to secure the collection of taxespassed levied,defectively and
there can be no serious to their When thisobjection validity.
act was the tax thepassed, wascharged ágainst complainant

The as tounpaid. them, were not concluded. Itproceedings,
did not, therefore, have the effect to divest their and vest ittitle,
in another. still had the to tax,the and dis-They right pay

the on their If thecharge has sincelevy property. property
been sacrificed tax,to the isit the result of their ownpay neg-
lect. theIf had been sold to the theofproperty prior passage
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Ita more seriousact, the case would question. mightpresent
atcontended, least,ofbe with some plausibility,then degree

had from abeen taken themthat their by legislativeproperty
to another.and transferreddecree,

decree must be affirmed.The
Decree affirmed.

the of Phineas Plaintiff inKimball, Kimball,for useHiram
al.,et as of John D.Justice MulhernError, v. Assignees

in Error.al., DefendantsRennard et

HANCOCK.ERROR TO

creditors,an the can-purposein the hands of forProperty, assignee, payingof
by process.not attachment or garnisheebe reached

court,the Woodson,cause was heard pre-This by Judge,
1851,of a at term,the intervention Octoberwithout jury,siding,

Circuit Court.of the Hancock
a statement of theThe full case.opinion gives

Browning and S.Bushnell, Blackwell,and R. for plain-
tiff error.in

Edmonds,and and Williams Lawrence,Warren and for
in error.defendants

This was aTreat, attachment,C. J. com-proceeding by
1848,March,in Hiram Kimball Justicemenced by against

J. The writMulhern and Barnett. of attachment wasGeorge
real estate. The declaration in sub-levied on certain alleged

andSmith Rennard were indebted to thestance, that plaintiff
of that1846;in the sum of on the 12th on$2,000, August,

sued out an attachment whichthem,that he wasagainstday,
oflevied on on the 20th thetheir thatimmediately property;

same Smith all of theirmonth, estate,and Rennard assigned
attached, to the thatdefendants;the so anpropertyincluding

re-made,was which thebyarrangement thereupon plaintiff
toattached,leased the and the defendants undertookproperty

the estatehim out of first of the$1,306.80, proceedspay
VOL. xv. 18
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